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cases desigfnate the donee or beneficiaries of the entryman in the 
event of his death. The same thing would be true of a homestead 
claim, as the statutory provision with regard to the issuance of the 
patent after the death of the entryman is similar^ These claims are 
mere possessory rights or inchoate property interests which do not 
ripen into complete property rights until every act imposed by 
Congress for the acquisition of a patent thereto has been complied 
with. On the other hand the interest of the locator of a mining 
claim by the terms of the federal statutes* is looked upon as in 
the nature of a vested property right. And the courts have always 
treated such interests as an interest in the nature of a fee, looking 
upon the claimants thereof as owners as against all other persons 
but the United States.* Thus they have been held subject to taxes 
in the same manner as other real estate;*" specific performance of 
an agreement to convey such an interest upon the acquisition of a 
patent thereto has been allowed so that it can be said to be freely 
transferable;** and execution sales thereof have been held to be 
valid.*^ 

V. M. A. 

Nuisance: Right of Railroad to Maintain Coal Docks. — 
In Smith v. Northern Pacific Railway Company'^ the Supreme 
Court of Montana was confronted with the question whether a 
railroad company obtaining its right of way from the United 
States could be held liable by a subsequent grantee of the gov- 
ernment for injury to his adjoining property from coal dust, 
noise, and smoke due to the operation without negligence of coal 
docks used to supply the company's engines. In deciding 
that the docks caused no legal nuisance to the plaintiff, the court 
failed to cite any case in which the cause of injury was coal 
docks or chutes or bins. The cases relied on were cases of 
the construction of additional tracks,^ switches,' turntables,* and 



' U. S. Rev. Stat. §§ 2291. 2292. 

8 U. S. Rev. Stat. §§ 2322, 2324. 

"Merritt v. Judd (1859), 14 Cal. 59; Hughes v. Devlin (1863), 23 
Cal. 501. 

*» Forbes v. Gracey (1876), 94 U. S. 762, 24 L. Ed. 313. 

"St. Louis Min. & Mil. Co. v. Montana M. Co. (1898), 171 U. S. 
650, 43 L. Ed. 320, 19 Sup. Ct. Rep. 61. 

"McKeon v. Bisbee (1858), 9 Cal. 137, 70 Am. Dec. 642; Phoenix 
Min. & Mil. Co. v. Scott (1898), 20 Wash. 48, 54 Pac. 777. 

1 (April 21, 1915), 148 Pac. 393. 

2C. R. I. & P. Ry. V. Smith (1884), 111 111. 363; White v. Chi- 
cago, etc. R. R. Co. (1890), 122 Ind. 317, 23 N. E. 782, 7 L. R. A. 
257; Hileman v. Chicago Ry. Co. (1901), 113 Iowa, 591, 85 N. W. 
800; Louisville & N. R. R. Co. v. Scomp (1907), 124 Ky. 330, 98 
S. W. 1024. 

»I11. Centr. Ry. Co. v. Anderson (1898), 73 111. App. 621. 

* See note 3, supra. 
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elevation of roadbeds.® In several of the cases referred to by 
the Montana court, as in the principal case, both parties to the 
action derived title from the same grantor, the point upon which 
the court chiefly relies in making its decision. 

The authorities are unanimous in declaring that if the right 
to cause the damage in question was not paid for at the time 
of the grant or the exercise of eminent domain, the right to 
compensation accrues at the time that the damage is caused.® 
And they are practically agreed that if such damage was not 
presumably within the reasonable contemplation of the parties 
in the first instance, it was not paid for then.' Hence, if the 
given facility and the damage consequent on its use could not 
reasonably be presumed to have been contemplated at the time 
of the grant, it makes no difference that the adjacent owner 
was the grantor of the right of way or his successor. If the 
damage has not been paid for, the grantor has as much right to 
compensation as a stranger. The difference of opinion is over 
what facilities inflict injuries beyond those which a railroad has 
a right to inflict without compensation by virtue of the para- 
mount public benefit from its operation. This is a question 
of construction in the particular case. It is, of course, more 
reasonable to conclude that such facilities as coal docks were 
contemplated by the parties where the grant was across a long 
stretch of the public lands than where there was a grant of 
only a short strip across a farm or a city lot. 

A majority of courts hold that facilities which cause ser- 
ious interference with the enjoyment of adjoining property and 
which are of such a nature that they might reasonably be located 
elsewhere than on the site actually selected, even though with 
less convenience to the railroad company, stand on a different 
basis from the operation of trains and the comparatively slight in- 
convenience that must be expected at any place along the right 
of way or at stations.* In such cases the railroad is deemed 
to be acting in its private capacity, unsupported by public interest, 
and must pay for all damage thus inflicted.'* When this fact 
has been established as to the facility in question, the necessity 
of such equipment in operating the road is no defense.^" For 

sKotz V. 111. Centr. Ry. Co. (1900), 188 111. 578, 59 N. E. 240; 
Gillespie v. B. R. & P. R. R. Co. (1909), 226 Pa. 31, 74 Atl. 738; 
Cassidy V. Old Colony R. R. Co. (1886), 141 Mass. 174, 5 N. E. 142. 

8 Texas & Pac. Ry. Co. v. Edrington (1907), 100 Tex. 496, 101 
S. W. 441. 

7 Willson V. N. Y. Centr. etc. R. R. Co. (1913), 146 N. Y. Supp. 208. 

s Baltimore & Potomac R. R. Co. v. Fifth Baptist Church (1883), 
108 U. S. 317, 27 L. Ed. 739, 2 Sup. Ct. Rep. 719; Matthias v. Min- 
neapolis, etc. Ry. Co. (Minn., 1914), 146 N. W. 353. 

i* Southern Ry. Co. v. McMenamin (1912), 113 Va. 121, 73 S. E. 
980. 

10 Louisville & N. R. R. Co. v. Walton (Ky. App., 1902), 67 
S. W. 988. 
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these reasons courts have frequently allowed recovery in the 
case of roundhouses,^^ switchyards/^ repair shops,^^ water tanks 
and turntables/* throwing of surface water on adjoining prop- 
erty where not contemplated by the parties at the time of grant/' 
stock pens/" and lastly from coal chutes or bins/' In some 
of the cases cited the adjoining owner was the grantor of the 
right of way or his successor, and in some cases not. But 
the courts do not rest their decisions on this point where the 
facilities are of the character under discussion. 

It would seem unreasonable to hold that the railroad had, 
against every subsequent grantee of the government along the 
entire right of way, a sort of perpetual, floating easement — the 
right to maintain every kind of necessary facility — to be brought 
into operation at any time, against any piece of adjoining land, 
according to its own convenience or whim. We might imagine 
the case of the owner of a great tract of land selling a portion 
of it for a specific purpose — a smelter or a slaughter-house, 
for instance — and later subdividing and selling the remainder 
for town lots. If the reasoning of the principal case be followed, 
every subsequent purchaser thereof, with or without notice, 
would have to endure forever all injuries that might be inflicted 
by the lawful use of the smelter or slaughter-house. It is sub- 
mitted that courts should not whittle away the beneficial rules 
of the common law in respect to nuisance by the recognition 
of the creation of rights analogous to easements, but unknown to 
the classification of the law of property. 

H. E. A. 

Parent and Child: Is Status of Child Determined by 
Decree of Abandonment. — In In re Michels^ the consideration 
of a decree of abandonment as determining the judicial status of 
the child is unique. The facts of the case were that the parents 



"Louisville & N. T. R. R. Co. v. Lellyett (1905), 114 Tenn. 368, 
85 S. W. 881. 

1^ Matthias v. Minneapolis, etc. Ry. Co. (Minn., 1914), 146 N. 
W. 353. 

13 Baltimore & Potomac R. R. Co. v. Fifth Baptist Church 
(1883), 108 U. S. 317, 27 L. Ed. 739, 2 Sup. Ct. Rep. 719. 

"Missouri, K. & T. Ry. Co. v. Perry (Tex. Civ. App., 1907), 
102 S. W. 1169. 

i^Childers v. Louisville & N. R. R. Co. (Ky. App., 1903), 74 
S. W. 241. 

1" Missouri, etc. Ry. v. Mott (1904), 98 Tex. 91, 81 S. W. 285. 

1' Louisville & N. T. R. R. Co. v. Lellyett (1905), 114 Tenn. 
368, 85 S. W. 881; Southern Ry. Co. v. McMenamin (1912), 113 Va. 
121, 73 S. E. 980; Spring v. Delaware, L. & W. R. R. Co. (1895), 34 
N. Y. Supp. 810, 88 Hun 385 (affirmed in 151 N. Y. 692, 51 N. E. 
1094); Louisville & N. R. R. Co. v. Walton (Ky. App., 1902), 67 S. 
W. 998; Cogswell v. N. Y., etc. R. R. Co. (1886), 103 N. Y. 10, 
8 N. E. 537. 

iln re Michels (June 4, 1915), 49 Cal. Dec. 793. 



